F L ORTIDA H O U S E O F R EPRESENTATI V E S

BILL ORIGINAL YEAR

1 A bill to be entitled

2 An act relating to background screening; amending s.

3 215.5586, F.S.; removing reference to chapter 435, F.S.,
4 for background screening of hurricane mitigation

5 inspectors; amending s. 393.0655, F.S.; adding additional
6 disqualifying offenses for the screening of direct service
7 providers for persons with developmental disabilities;

8 amending s. 394.4572, F.S.; revising background screening
9 requirements for mental health personnel; amending s.

10 400.215, F.S.; revising background screening requirements
11 for nursing homes; amending s. 400.512, F.S.; revising

12 background screening requirements for home health agency
13 personnel, nurse registry personnel, and companions and
14 homemakers; amending s. 400.6065, F.S.; revising

15 background screening requirements for hospices; amending
16 s. 400.801, F.S.; revising background screening

17 requirements for homes for special services; amending s.
18 400.805, F.S.; revising background screening requirements
19 for transitional living facilities; creating s. 400.9065,
20 F.S.; providing background screening requirements for
21 prescribed pediatric extended care centers; amending s.
22 400.934, F.S.; revising minimum standards for home medical
23 equipment providers; amending s. 400.953, F.S.; revising
24 background screening requirements for home medical
25 equipment providers; repealing s. 400.955, F.S., relating
26 to the procedures for screening of home medical equipment
27 provider personnel; amending s. 400.964, F.S.; revising
28 background screening requirements for intermediate care
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29 facilities for developmentally disabled persons; amending
30 s. 400.980, F.S.; revising background screening
31 requirements for health care services pools; amending s.
32 400.991, F.S.; revising background screening requirements
33 for health care clinics; amending s. 408.806, F.S.; adding
34 a requirement for an affidavit relating to background
35 screening to the license application process under the
36 Agency for Health Care Administration; amending s.
37 408.809, F.S.; revising background screening requirements
38 under the Agency for Health Care Administration; requiring
39 electronic submission of fingerprints; amending s.
40 409.175, F.S.; revising background screening requirements
41 for employees and volunteers in summer day camps and
42 summer 24-hour camps; amending s. 409.221, F.S.; revising
43 background screening requirements for persons who render
44 consumer directed care; amending s. 409.907, F.S.;
45 revising background screening requirements for Medicaid
46 providers; amending s. 429.14, F.S.; revising
47 administrative penalty provisions relating to assisted
48 living facilities; amending s. 429.174, F.S.; revising
49 background screening requirements for assisted living
50 facilities; amending s. 429.67, F.S.; revising licensure
51 requirements for adult family-care homes; amending s.
52 429.69, F.S.; revising background screening requirements
53 for adult family-care homes; amending s. 429.911, F.S.;
54 revising administrative penalty provisions relating to
55 adult day care centers; amending s. 429.919, F.S.;
56 revising background screening requirements for adult day
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57 care centers; creating s. 430.60, F.S.; providing
58 background screening requirements under the Department of
59 Elder Affairs; amending s. 435.01, F.S.; revising
60 provisions related to the applicability of the chapter;
61 amending s. 435.02, F.S.; revising and adding definitions;
62 amending s. 435.03, F.S.; revising level 1 screening
63 standards; adding disqualifying offenses; amending s.
64 435.04, F.S.; revising level 2 screening standards;
65 requiring electronic submission of fingerprints after a
66 certain date; authorizing agencies to contract for
67 electronic fingerprinting; adding disqualifying offenses;
68 amending s. 435.05, F.S.; revising requirements for
69 covered employees and employers; amending s. 435.06, F.S.;
70 revising provisions relating to exclusion from employment;
71 providing that an employer may not hire, select, or
72 otherwise allow an employee contact with any vulnerable
73 person until the screening process is completed; amending
74 s. 435.07, F.S.; revising provisions relating to
75 exemptions from disqualification; amending s. 435.08,
76 F.S.; revising provisions relating to the payment for
77 processing of fingerprints and criminal records checks;
78 amending s. 489.115, F.S.; removing reference to chapter
79 435, F.S., for background screening of construction
80 contractors; amending s. 943.05, F.S.; revising provisions
81 relating to the Criminal Justice Information Program under
82 the Florida Department of Law Enforcement; authorizing
83 agencies to request the retention by the department of
84 certain fingerprints; amending s. 943.053, F.S.; removing
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85 obsolete references relating to the dissemination of
86 criminal justice information; amending s. 985.644, F.S.;
87 revising background screening requirements for the
88 Department of Juvenile Justice; providing for prospective
89 application of the act; providing an effective date.

90
91 Be It Enacted by the Legislature of the State of Florida:
92
93 Section 1. Paragraph (b) of subsection (1) of section
94 215.5586, Florida Statutes, is amended to read:
95 215.5586 My Safe Florida Home Program.—There 1is
96| established within the Department of Financial Services the My
97| Safe Florida Home Program. The department shall provide fiscal
98| accountability, contract management, and strategic leadership
99| for the program, consistent with this section. This section does
100 not create an entitlement for property owners or obligate the
101 state in any way to fund the inspection or retrofitting of
102 residential property in this state. Implementation of this
103| program is subject to annual legislative appropriations. It is
104 the intent of the Legislature that the My Safe Florida Home
105| Program provide trained and certified inspectors to perform
1006 inspections for owners of site-built, single-family, residential
107| properties and grants to eligible applicants as funding allows.
108 The program shall develop and implement a comprehensive and
109| coordinated approach for hurricane damage mitigation that may

110 include the following:

111 (1) HURRICANE MITIGATION INSPECTIONS.—
112 (b) To qualify for selection by the department as a wind
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113 certification entity to provide hurricane mitigation
114 inspections, the entity shall, at a minimum, meet the following

115 requirements:

116 1. Use hurricane mitigation inspectors who:
117 a. Are certified as a building inspector under s. 468.607;
118 b. Are licensed as a general or residential contractor

119| under s. 489.111;

120 c. Are licensed as a professional engineer under s.

121 471.015 and who have passed the appropriate equivalency test of
122 the building code training program as required by s. 553.841;
123 d. Are licensed as a professional architect under s.

124 481.213; or

125 e. Have at least 2 years of experience in residential

126| construction or residential building inspection and have

127 received specialized training in hurricane mitigation

128| procedures. Such training may be provided by a class offered
129 online or in person.

130 2. Use hurricane mitigation inspectors who also:

131 a. Have undergone drug testing and *ewedl—2 background

132 screening eheecks—pursuant—+te—s5-—435-04. The department may

133 conduct criminal record checks of inspectors used by wind

134 certification entities. Inspectors must submit a set of the

135 fingerprints to the department for state and national criminal
136| history checks and must pay the fingerprint processing fee set
137 forth in s. 624.501. The fingerprints shall be sent by the

138 department to the Department of Law Enforcement and forwarded to
139| the Federal Bureau of Investigation for processing. The results

140 shall be returned to the department for screening. The
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141 fingerprints shall be taken by a law enforcement agency,

142 designated examination center, or other department-approved
143 entity; and

144 b. Have been certified, in a manner satisfactory to the
145 department, to conduct the inspections.

146 3. Provide a gquality assurance program including a

147 reinspection component.

148 Section 2. Subsection (5) is added to section 393.0655,
149 Florida Statutes, to read:

150 393.0655 Screening of direct service providers.—

151 (5) The background screening conducted under this section

152| must ensure that, in addition to the disqualifying offenses

153 listed in s. 435.04, no persons subject to the provisions of

154 this section have been found guilty of, regardless of

155| adjudication, or entered a plea of nolo contendere or guilty to,

156| any offense prohibited under any of the following provisions of

157 the Florida Statutes or under any similar statute of another

158 jurisdiction:

159 (a) Any authorizing statutes, i1f the offense was a felony.
160 (b) This chapter, if the offense was a felony.
161 (c) Section 409.920, relating to Medicaid provider fraud,

162 if the offense was a felony.

163 (d) Section 409.9201, relating to Medicaid fraud, if the

164 offense was a felony.

165 (e) Section 817.034, relating to fraudulent acts through

166 mail, wire, radio, electromagnetic, photoelectronic, or

167| photooptical systems.

168 (f) Section 817.234, relating to false and fraudulent
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169 insurance claims.

170 (g) Section 817.505, relating to patient brokering.

171 (h) Section 817.568, relating to criminal use of personal

172 identification information.

173 (1) Section 817.60, relating to obtaining a credit card

174 through fraudulent means.

175 (7) Section 817.61, relating to fraudulent use of credit

176 cards, if the offense was a felony.

177 (k) Section 831.01, relating to forgery.

178 (1) Section 831.02, relating to uttering forged

179 instruments.

180 (m) Section 831.07, relating to forging bank bills,

181 checks, drafts, or promissory notes.

182 (n) Section 831.09, relating to uttering forged bank

183 bills, checks, drafts, or promissory notes.

184 Section 3. Section 394.4572, Florida Statutes, is amended
185 to read:

186 394.4572 Screening of mental health personnel.—

187 (1) (a) The department and the Agency for Health Care

188| Administration shall require level 2 background emptoymernt

189| screening pursuant to ch. 435 for mental health personnel using

q

190 the—standards—feortevel 2 serecening set—forth in<chapter—435.
191 "Mental health personnel" includes all program directors,

192 professional clinicians, staff members, and volunteers working
193 in public or private mental health programs and facilities who

194 have direct contact with unmarried patients uvnder—the age—of 18

195| swyears. For purposes of this chapter, employment screening of
196 mental health personnel shall also include, but is not limited
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197 to, employment screening as provided under chapter 435 and s.
198 408.809.

199 (b) Students in the health care professions who are

200 interning in a mental health facility licensed under chapter

201 395, where the primary purpose of the facility is not the

202 treatment of minors, are exempt from the fingerprinting and

203 screening requirements, provided they are under direct

204 supervision in the actual physical presence of a licensed health
205| care professional.

206 (c) Mental health personnel working in a facility licensed
207| under chapter 395 who have less than 15 hours per week of direct
208| contact with patients er—whe—-are—health ecareprofessionals

20%] JHFeensedbvthe Pgeney—Ffeor Heatth Core Adrministration eor o beoard
210| +hereunder are exempt from the fingerprinting and screening

211 requirements, except for persons working in mental health

212 facilities where the primary purpose of the facility is the
213 treatment of minors.

214 (d) A volunteer who assists on an intermittent basis for
215 less than 40 hours per month is exempt from the fingerprinting
216| and screening requirements, provided the volunteer is under
217 direct and constant supervision by persons who meet the

218 screening requirements of paragraph (a).

219 (2) The department or the Agency for Health Care

220| Administration may grant exemptions from disqualification as

221| provided in ch. 435 s5+—435-06.

222 () Proanaoct 2 <7 mant heal+rh ~Ara~rm~A~T i sz
\ = J__LUOtJ - Vv TIT IT O™ ITC O I CIT tJC_LQUllllC_L Wit TTCTUV O
223| previousty been fingerprintedor screened pursuant—to—this
224 oah e A~ oAt N 2072 oAt~ 207 aharnt+~» AN0ND r A+t~ 4N0
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449 this section and part II of chapter 408 and entities licensed by
450 or applying for such licensure from the agency pursuant to this
451 section. A license issued by the agency is required in order to
452 operate a home for special services in this state.

453 (b) The agency shall require level 2 background screening

454 for personnel as required in s. 408.809(1) (e) pursuant to ch.

455 435 and s. 408.8009.

456 Section 8. Paragraph (d) is added to subsection (2) of
457 section 400.805, Florida Statutes, to read:
458 400.805 Transitional living facilities.—

459 (2) (d) The agency shall require level 2 background

460 screening for personnel as required in s. 408.809(1) (e) pursuant

461 to ch. 435 and s. 408.8009.

462 Section 9. Section 400.9065, Florida Statutes, 1s created
463 to read:

464 400.9065 Background screening.—The agency shall require

465 level 2 background screening for personnel as required in s.

466 408.809(1) (e) pursuant to ch. 435 and s. 408.809.

467 Section 10. Subsection (16) of section 400.934, Florida
468 Statutes, is amended to read:

469 400.934 Minimum standards.—As a requirement of licensure,
470 home medical equipment providers shall:

471 (16) Establish procedures for maintaining a record of the
472 employment history, including background screening as required

473 by s. 400.953, pt. II of ch. 408, and ch. 435, of all home

474| medical equipment provider personnel. A home medical equipment
475| provider must require its personnel to submit an employment
476| history to the home medical equipment provider and must verify
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the employment history for at least the previous 5 years, unless
through diligent efforts such verification is not possible.
There is no monetary liability on the part of, and no cause of
action for damages arising against a former employer, a
prospective employee, or a prospective independent contractor
with a licensed home medical equipment provider, who reasonably
and in good faith communicates his or her honest opinions about
a former employee's job performance. This subsection does not
affect the official immunity of an officer or employee of a
public corporation.

Section 11. Section 400.953, Florida Statutes, 1s amended
to read:

400.953 Background screening of home medical equipment

provider personnel.—The agency shall require level 2 background

screening for personnel as required in s. 408.809(1) (e) pursuant

to ch. 435 and s. 408.809 employment—secreeningasprovided—in
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645 (b)+4e> Each applicant must submit to the agency, with the
646 application, a description and explanation of any exclusions,
647| permanent suspensions, or terminations of an applicant from the
648| Medicare or Medicaid programs. Proof of compliance with the
649 requirements for disclosure of ownership and control interest
650 under the Medicaid or Medicare programs may be accepted in lieu
651 of this submission. The description and explanation may indicate
652 whether such exclusions, suspensions, or terminations were
653| voluntary or not voluntary on the part of the applicant.
054 feh—ATieense—may rot—begranted—+toa—elinie 3£ +he
655  oeplticantAasbeen found—guitty of—regorddessof adiudiecations
656| eor—has—ertereda plea—of rneclo—contendereorguiltytor——any
657 offensepronibited—arder the Jtevel 2 staondards fer sereceningset
658 forth—dn—echopter 435 —or o vietotieon of Fnasurance fravd—under—=s
659 8234 —within—thePpast S —years——Ff thaeopplicant—FAas—been
660 convicted—of anoffense prohibitedunder the Jevel 2 —standards
661| er—insurancefroud in any Furisdietion—the appticant must show
662 thathis—er her eivil rights have beenresteoredpriecr—+o
663| sSubmitting o appltication~
064 Section 16. Paragraph (h) is added to subsection (1) of
665 section 408.806, Florida Statutes, to read:
666 408.806 License application process.—
667 (1) An application for licensure must be made to the
668 agency on forms furnished by the agency, submitted under oath,
669 and accompanied by the appropriate fee in order to be accepted
670 and considered timely. The application must contain information
671 required by authorizing statutes and applicable rules and must
672 include:
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673 (h) An affidavit, under penalty of perjury, stating that

674 all persons subject to background screening as required by this

675| part, authorizing statutes, and applicable rules, have been

676 screened and are qualified.

677 Section 17. Section 408.809, Florida Statutes, is amended
678 to read:

679 408.809 Background screening; prohibited offenses.—

680 (1) Level 2 background screening pursuant to chapter 435
681| must be conducted through the agency on each of the following
682| persons, who shall be considered an employee for the purposes of
683| conducting screening under chapter 435:

684 (a) The licensee, i1f an individual.

685 (b) The administrator or a similarly titled person who is
686| responsible for the day-to-day operation of the provider.

087 (c) The financial officer or similarly titled individual
688| who is responsible for the financial operation of the licensee
689 or provider.

690 (d) Any person who is a controlling interest if the agency
691| has reason to believe that such person has been convicted of any
692 offense prohibited by s. 435.04. For each controlling interest
693| who has been convicted of any such offense, the licensee shall
694 submit to the agency a description and explanation of the

695| conviction at the time of license application.

696 (e) Any person, as required by authorizing statutes,

697 seeking employment or contracting with a licensee or provider

698| who is expected to, or whose responsibilities may require them

699 to, provide personal care or services directly to clients.

700 However, the changes made by this act do not require a person
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701| who is employed or contracts with a licensee on or before June

702 30, 2010, to submit to rescreening until such time as they are

703 otherwise required to be rescreened pursuant to law if that

704 licensee has in its possession written evidence that the person

705| has been screened and qualified according to standards specified

706 in s. 435.03 or s. 435.04.

707 (2) Proof of compliance with level 2 screening standards
708 submitted within the previous 5 years to meet any provider or
709| professional licensure requirements of the agency, the

710 Department of Health, the Agency for Persons with Disabilities,
711| or the Department of Children and Family Services satisfies the

712 requirements of this section, provided the person subject to

713 screening has not been unemployed for more than 90 days and that

714 such proof is accompanied, under penalty of perjury, by an
715| affidavit of compliance with the provisions of chapter 435 and

716| this section using forms provided by the agency. Proof of

717 compliance with the background screening requirements of the

718 Department of Financial Services submitted within the previous 5
719| vyears for an applicant for a certificate of authority to operate
720 a continuing care retirement community under chapter 651

721 satisfies the Department of Law Enforcement and Federal Bureau
722 of Investigation portions of a level 2 background check.

723 (3) All fingerprints must be provided in electronic

724 format. Screening results shall be reviewed by the agency with

725 respect to the offenses specified in s. 435.04 and this section

726| and maintained in a database. The qualifying or disqualifying

727 status of the person named in the request will be posted on a

728 secure website accessible to all licensees. A—provisionat
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757| background screening pursuant to this part or authorizing
758 statutes must not have been found guilty of, regardless of
759 adjudication, or entered a plea of nolo contendere or guilty to,
760 any of the following offenses or any similar offense of another

761 jurisdiction:

762 (a) Any authorizing statutes, i1if the offense was a felony.
763 (b) This chapter, if the offense was a felony.
764 (c) Section 409.920, relating to Medicaid provider fraud,

765 if the offense was a felony.
766 (d) Section 409.9201, relating to Medicaid fraud, if the
767 offense was a felony.
768 (e) Section 741.28, relating to domestic violence.
769 (f) Chapter 784, relating to assault, battery, and
770 culpable negligence, if the offense was a felony.
771 (g) Section 810.02, relating to burglary.
772 (h) Section 817.034, relating to fraudulent acts through
773 mail, wire, radio, electromagnetic, photoelectronic, or
774| photooptical systems.
775 (1) Section 817.234, relating to false and fraudulent
776 insurance claims.
777 (j) Section 817.505, relating to patient brokering.
778 (k) Section 817.568, relating to criminal use of personal
779 identification information.
780 (1) Section 817.60, relating to obtaining a credit card
781 through fraudulent means.
782 (m) Section 817.61, relating to fraudulent use of credit
783 cards, if the offense was a felony.
784 (n) Section 831.01, relating to forgery.
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785 (o) Section 831.02, relating to uttering forged

786 instruments.

787 (p) Section 831.07, relating to forging bank bills,

788 checks, drafts, or promissory notes.

789 (g) Section 831.09, relating to uttering forged bank

790 bills, checks, drafts, or promissory notes.

791 (r) Section 831.30, relating to fraud in obtaining

792| medicinal drugs.

793 (s) Section 831.31, relating to the sale, manufacture,

794| delivery, or possession with the intent to sell, manufacture, or
795| deliver any counterfeit controlled substance, if the offense was
796 a felony.

797
798| A person who serves as a controlling interest of or is employed
799| by a licensee on September 30, 2009, is not required by law to
800 submit to rescreening i1if that licensee has in its possession

801 written evidence that the person has been screened and qualified
802 according to the standards specified in s. 435.03 or s. 435.04.
803| However, 1f such person has a disqualifying offense listed in
804 this section, he or she may apply for an exemption from the

805 appropriate licensing agency before September 30, 2009, and if
806 agreed to by the employer, may continue to perform his or her
807 duties until the licensing agency renders a decision on the

808 application for exemption for offenses listed in this section.
809| Exemptions from disqualification may be granted pursuant to s.
810| 435.07.

811 (5)46)> The costs associated with obtaining the required

812 screening must be borne either by the licensee or the person
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813 subject to screening. Licensees may reimburse persons for these
814 costs. The Florida Department of Law Enforcement shall charge

815 the agency for screening a rate sufficient to cover the costs of

816 such screening pursuant to s. 943.053(3). The agency shall

817 establish a schedule of fees to cover the costs of screening.

818 The—attestations—reguiredunder ss5+——435-0445)r—and—435-053—must
819| be—submitted at—the time of license renewal; notwithstanding the
820 Brevisiens——ef -S54 04 —and 435053 —which reguire arRnaadt
R B e e e e

822 | sereening reguirements—

823 (6) (a) As provided in ch. 435, the agency may grant an

824| exemption from disqualification to a person who is subject to

825| this section and who has not received a professional license or

826| certification from the Department of Health if that person is

827| providing a service that is within the scope of their licensed

828| practice.
829 (b) As provided in ch. 435, the appropriate regulatory

830| board within the Department of Health, or the department itself

831| when there is no board, may grant an exemption from

832 disqualification to a person who is subject to this section and

833| who has received a professional license or certification from

834 the Department of Health or a regulatory board within that

835| department and that person is providing a service within the

836 scope of their licensed practice.

837 (7) The agency and the Department of Health may adopt

838 rules pursuant to ch. 120 to implement this section, ch. 435,

839 and authorizing statutes requiring background screening, and to

840 implement and adopt criteria relating to retaining fingerprints
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841 pursuant to s. 943.05(2).

842 (8) There is no monetary or unemployment liability on the

843| part of, and no cause of action for damages arising against an

844 employer that, upon notice of a disqualifying offense listed

845| wunder chapter 435 or this section, terminates the person against

846| whom the report was issued, whether or not the person has filed

847 for an exemption with the Department of Health or the Agency for

848 Health Care Administration.

849 Section 18. Paragraph (k) of subsection (2) of section
850 409.175, Florida Statutes, is amended to read:

851 409.175 Licensure of family foster homes, residential

852| child-caring agencies, and child-placing agencies; public

853| records exemption.—

854 (2) As used in this section, the term:

855 (k) "Screening”" means the act of assessing the background
856| of personnel and includes, but is not limited to, employment
857 history checks as provided in chapter 435, using the level 2
858 standards for screening set forth in that chapter. Screening for
859| employees and volunteers in summer day camps and summer 24-hour
860 camps and screening for all volunteers included under the

861| definition of "personnel" shall be conducted as provided in

862 chapter 435, using the level 2 Zewel—3+ standards set forth in
863| that chapter.

864 Section 19. Paragraph (i) of subsection (4) of section

865 409.221, Florida Statutes, i1s amended to read:

866 409.221 Consumer-directed care program.—
867 (4) CONSUMER-DIRECTED CARE.—
868 (1) Background screening requirements.—All persons who
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869 render care under this section must undergo level 2 background

870 screening pursuant to ch. 435 shall comply with the reguirements
871 efF—-s+—435-05——Persons—shall beexeluded from employment—pursuant

872 + o 425 Nga
- a—y O e T T T e U U e

874 exemption—fromdisguatlification—as provided—ans+—435-07

875 PDoramnnmna et caqlhha At 4+ ooyt 0 9 A g A r AL Ao An ] 13 can g
LT O 1T oUTTo IToCT »._)LALJJCVL_ iy |2\ PR Sy U S S S WY 5 S WS S N B § O t/J.\JJ.C;_);_)J.\JLL(_/LJ. LTI CTITTIoOlT

877 raoee ot A S M g n + 1 Sora e akh 11 comer gz vro +h + 1
J—\./\iu\./b.)k./ [ S N aIT Ay \.alllt/L_,_l_uJ.J., T uv\,llp] [SSJ5 i N & iy e y pulllt/_l__y W I CTT T

878 nrosrl i no £ o 425 N7
t/J_UV_L»_)_LUJ.J.Q g [y T T e U T e

879 2= The agency shall, as allowable, reimburse consumer-

880 employed caregivers for the cost of conducting background
881 screening as required by this section.

882
883 For purposes of this section, a person who has undergone

884 screening, who is qualified for employment under this section
885| and applicable rule, and who has not been unemployed for more
886 than 90 +86 days following such screening is not required to be
887 rescreened. Such person must attest under penalty of perjury to
888| not having been convicted of a disqualifying offense since

889 completing such screening.

890 Section 20. Subsection (8) of section 409.907, Florida

891 Statutes, 1is amended to read:

892 409.907 Medicaid provider agreements.—The agency may make
893| payments for medical assistance and related services rendered to
894| Medicaid recipients only to an individual or entity who has a

895| provider agreement in effect with the agency, who is performing

896 services or supplying goods in accordance with federal, state,
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897 and local law, and who agrees that no person shall, on the

898 grounds of handicap, race, color, or national origin, or for any

899 other reason, be subjected to discrimination under any program

900 or activity for which the provider receives payment from the

901 agency.

902 (8) (a) Each provider, or each principal of the provider if

903 the provider is a corporation, partnership, association, or

904 other entity, seeking to participate in the Medicaid program

905| must submit a complete set of his or her fingerprints to the

906| agency for the purpose of conducting a criminal history record

907 check. Principals of the provider include any officer, director,

908| billing agent, managing employee, or affiliated person, or any

909| partner or shareholder who has an ownership interest equal to 5

910| percent or more in the provider. However, a director of a not-

911 for-profit corporation or organization is not a principal for

912| purposes of a background investigation as required by this

913 section if the director: serves solely in a voluntary capacity

914 for the corporation or organization, does not regularly take

915| part in the day-to-day operational decisions of the corporation

916 or organization, receives no remuneration from the not-for-

917| profit corporation or organization for his or her service on the

918 board of directors, has no financial interest in the not-for-

919| profit corporation or organization, and has no family members

920 with a financial interest in the not-for-profit corporation or

921 organization; and if the director submits an affidavit, under

922| penalty of perjury, to this effect to the agency and the not-

923 for-profit corporation or organization submits an affidavit,

924 under penalty of perjury, to this effect to the agency as part
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925 of the corporation's or organization's Medicaid provider

926 agreement application. Notwithstanding the above, the agency may
927 require a background check for any person reasonably suspected
928| by the agency to have been convicted of a crime. This subsection

929 shall not apply to:

930 1 A hospital licensed under chapter 395;

931 2. A nursing home licensed under chapter 400;

932 3 A hospice licensed under chapter 400;

933 4 An assisted living facility licensed under chapter 429;
934 5. A unit of local government, except that requirements of

935| this subsection apply to nongovernmental providers and entities
936| when contracting with the local government to provide Medicaid
937 services. The actual cost of the state and national criminal
938| history record checks must be borne by the nongovernmental

939| provider or entity; or

940 6. Any business that derives more than 50 percent of its
941 revenue from the sale of goods to the final consumer, and the
942| business or its controlling parent either is required to file a
943 form 10-K or other similar statement with the Securities and
944 Exchange Commission or has a net worth of $50 million or more.
945 (b) Background screening shall be conducted in accordance
946| with ch. 435 and s. 408.809. The ageney shallsubmit—the

947
948
949
950

951 The cost of the state and national criminal record check shall

952| be borne by the provider.
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953 (c) Theagerey may permita provider—+topartieipa
954| Medieaid programpending—the resultsof the eriminalrecord

955| eheek—Hewever;——such permissieonis—fuolly revocabte i+ the reecord
956| eheek—reveals—anyerime—related histery asprovidedin

957 anilhan~t 1 A (101
SO SCeCtTtErot— (o —

958 4 Proof of compliance with the requirements of level 2
959 screening under s. 435.04 conducted within 12 months prior to
960 the date that the Medicaid provider application is submitted to
961| the agency shall fulfill the requirements of this subsection.

962 D £ £ o] 2 o z2+1 rOoerita A At o + 1z ] | o na e
[ S S U N g pulllt/_l__l_uj.lp\_, W I CTT T J_\_,\iu_LJ_\_,J.LL\_,J.J.L_,Q g [ S NP VA N - QL/J_\_,\_,J.J._LJ.J.&
963 mTndoer o ARE N2 A~ Aia st~ oot 19D A~ oo r  + +1h Ao+
| I i AW & e [y I T e U T CUTTIOOTO T T T W I CTITTTT - TITOTTICTTNS t/J_ [ S N iy T A\ N & By W wy
9604  thet—the Medicatd eorovider oppltication is subritted+te—the
965 A~~~z a1 m + + 1 rOocyilag A A +1 -+ + 1 DernayrtEmaan + £ T g
uv\,llp] [SSJ5 i N & iy e =y I 45 A ) weay T J_\_,\iu_LJ_\_,J.I.L\_,J.J. (= CITTr T T J_/\_,t/(_A.J_ CITTCTTT O g TV
966| Ernforcement——econduct o stateeriminal histery record—chec]
967 Section 21. Subsection (1) of section 429.14, Florida
968 Statutes, is amended to read:
969 429.14 Administrative penalties.—
970 (1) In addition to the requirements of part II of chapter

971 408, the agency may deny, revoke, and suspend any license issued

972 under this part and impose an administrative fine in the manner

973| provided in chapter 120 against a licensee ef—anassistedIiving
974| f£aeitity for a violation of any provision of this part, part II
975 of chapter 408, or applicable rules, or for any of the following

aeitity, for the

1 x73 Ny
VIS

He

976 actions by a licensee ef—an—assisted
977 actions of any person subject to level 2 background screening
978 under s. 408.809, or for the actions of any facility employee:

979 (a) An intentional or negligent act seriously affecting

980 the health, safety, or welfare of a resident of the facility.
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981 (b) The determination by the agency that the owner lacks
982 the financial ability to provide continuing adequate care to

983 residents.

984 (c) Misappropriation or conversion of the property of a
985 resident of the facility.

986 (d) Failure to follow the criteria and procedures provided
987 under part I of chapter 394 relating to the transportation,

988| wvoluntary admission, and involuntary examination of a facility
989| resident.

990 (e) A citation of any of the following deficiencies as

991| specified in s. 429.19:

992 1. One or more cited class I deficiencies.
993 2. Three or more cited class II deficiencies.
994 3. Five or more cited class III deficiencies that have

995| Dbeen cited on a single survey and have not been corrected within
996 the times specified.

997 (f) Failure to comply with the A—determination—that—a

998| persen—subieect—teo—dewvel—2 background screening uwnader—s-—408-3065
999| 4

standards of this part, ch. 435, or
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) Violation of a moratorium.

(h)-+)> Failure of the license applicant, the licensee

during relicensure, or a licensee that holds a provisional
license to meet the minimum license requirements of this part,
or related rules, at the time of license application or renewal.

(1)45> An intentional or negligent life-threatening act in
violation of the uniform firesafety standards for assisted
living facilities or other firesafety standards that threatens
the health, safety, or welfare of a resident of a facility, as
communicated to the agency by the local authority having
jurisdiction or the State Fire Marshal.

(J)+{kr Knowingly operating any unlicensed facility or
providing without a license any service that must be licensed
under this chapter or chapter 400.

(k)4+r Any act constituting a ground upon which

application for a license may be denied.

Section 22. Section 429.174, Florida Statutes, is amended

to read:

429.174

Background screenings—esxemptions.—The agency shall

require level 2 background screening for personnel as required

408.809 (1) (e) 435 and s. 408.809. The
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429.69 Denial, revocation, and suspension of a license.—In

addition to the requirements of part II of chapter 408, the

agency may deny, suspend, and revoke a license for any of the

following reasons:

(1) Failure to comply with the ef—any—eof the persens
o

pt. II of ch. 408, or ch.

| o PN IR NN N P
- uk/J_\.,\.,J.J._LJ.J.\.j O COTITOUTT TS

£
-

o
O .

(2) Failure to correct cited fire code violations that

A\

threaten the health, safety, or welfare of residents.

Section 25. of section
429.911,

429.911

Paragraph (c) of subsection (2)

Florida Statutes, 1s amended to read:

Denial, suspension, revocation of license;

emergency action; administrative fines; investigations and
inspections.—

(2) Each of the following actions by the owner of an adult
day care center or by its operator or employee is a ground for
action by the agency against the owner of the center or its

operator or employee:

(c) A Failure to comply with the efpersens—subjeet—+to

tewvel—2 background screening standards of this part, pt. II of
435 vnder—s-—408-800 tomeet—+the serecening

or ch.
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1151 ard—Ffeor—whomateveltsercening was—<conduected vy —the
1152 O v A o A v Iaraa Ao At a s e o A A g A £ a4+ 0 £V
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1153| eontinvedemployment—
1154 Section 27. Section 430.60, Florida Statutes, 1is created

1155 to read:

1156 430.60 Screening of direct service providers.—

1157 (1) (a) Level 2 background screening pursuant to ch. 435 is

1158| required for direct service providers. Background screening

1159| shall include employment history checks as provided in s.

1160 435.03 (1) and local criminal records checks through local law

1161| enforcement agencies.

1162 (b) For purposes of this section, "direct service

1163| provider" means a person 18 years of age or older who is

1164 unrelated to his or her clients and who has direct face-to-face

1165| contact with a client while providing services to the client,

1166| has access to a client's living areas or to a client's funds or

1167| personal property, including coordinators, and managers and

1168 supervisors of residential facilities and volunteers.

1169 (2) Licensed physicians, nurses, or other professionals

1170 licensed by the Department of Health are not subject to

1171| Dbackground screening pursuant to this section if they are

1172| providing a service that is within the scope of their licensed

1173| practice.
1174 (3) Refusal on the part of an employer to dismiss a

1175| manager, supervisor, or direct service provider who has been

1176 found to be in noncompliance with standards of this section
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1177 shall result in automatic denial, termination, or revocation of

1178 the license or certification, rate agreement, purchase order, or

1179 contract, in addition to any other remedies authorized by law.

1180 (4) The background screening conducted pursuant to this

1181 section must ensure that, in addition to the disqualifying

1182 offenses listed in s. 435.04, no persons subject to the

1183| provisions of this section have been found guilty of, regardless

1184 of adjudication, or entered a plea of nolo contendere or guilty

1185| to, any offense prohibited under any of the following provisions

1186| of the Florida Statutes or under any similar statute of another

1187| Jurisdiction:

1188 (a) Any authorizing statutes, if the offense was a felony.
1189 (b) This chapter, i1f the offense was a felony.
1190 (c) Section 409.920, relating to Medicaid provider fraud,

1191 if the offense was a felony.

1192 (d) Section 409.9201, relating to Medicaid fraud, if the

1193 offense was a felony.

1194 (e) Section 817.034, relating to fraudulent acts through

1195 mail, wire, radio, electromagnetic, photoelectronic, or

1196| photooptical systems.

1197 (f) Section 817.234, relating to false and fraudulent

1198 insurance claims.

1199 (g) Section 817.505, relating to patient brokering.

1200 (h) Section 817.568, relating to criminal use of personal

1201 identification information.

1202 (i) Section 817.60, relating to obtaining a credit card

1203 through fraudulent means.

1204 (7) Section 817.61, relating to fraudulent use of credit
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1205 cards, if the offense was a felony.

1206 (k) Section 831.01, relating to forgery.

1207 (1) Section 831.02, relating to uttering forged

1208 instruments.

1209 (m) Section 831.07, relating to forging bank bills,

1210 checks, drafts, or promissory notes.

1211 (n) Section 831.09, relating to uttering forged bank

1212 bills, checks, drafts, or promissory notes.

1213 Section 28. Section 435.01, Florida Statutes, 1s amended
1214 to read:
1215 435.01 Applicability of this chapter.—

1216 (a) Unless otherwise provided by law, whenever a

1217| Dbackground screening for employment or a background security

1218 check is required by law to be conducted pursuant to this

1219 chapter fer emoltoymert—artessotherwise provided—Phy—taw, the
1220 provisions of this chapter shall apply.

1221 (b) Unless expressly provided otherwise, a reference in

1222 any section of the Florida Statutes to ch. 435 or to any section

1223| or sections or portion of a section of ch. 435 includes, and

1224 shall be understood as including, all subsequent amendments to

1225 ch. 435 or to the referenced section or sections or portions of

1226| a section. The purpose of this chapter is to facilitate uniform

1227 background screening and, to this end, a reference to this

1228 chapter, or to any section or subdivision within this chapter,

1229 constitutes a general reference under the doctrine of

1230 incorporation by reference.

1231 Section 29. Section 435.02, Florida Statutes, 1s amended
1232 to read:
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1233 435.02 Definitions.—For the purposes of this chapter:
1234 (1) "Employee" means any person required by law to be

1235 screened pursuant to the provisions of this chapter.
1236 (2) "Employer" means any person or entity required by law
1237 to conduct screening of employees pursuant to this chapter.

1238 (3) "Employment" means any activity or service sought to

1239| be performed by an employee that requires the employee to be

1240 subject to screening pursuant to this chapter.

1241 (4) "Eieensing Agency" means any state, municipality, or

1242| county agency that whieh grants licenses or registration
1243 permitting the operation of an employer or is itself an

1244| employer, or otherwise facilitates the screening of employees

1245| pursuant to this chapter. When there is no state liecensing

1246| agency or the municipal or county d+ieemsing agency chooses not

1247 to conduct employment screening, "dieensing agency" means the
1248 Department of Children and Family Services.

1249 (5) "Vulnerable person" means a minor as defined in s.

1250 1.01 or a vulnerable adult as defined in s. 415.102.

1251 Section 30. Section 435.03, Florida Statutes, is amended
1252 to read:
1253 435.03 Level 1 screening standards.—

1254 (1) All employees required by law to be screened pursuant

1255 to this section must shatt—be—reguired—+te undergo background

1256 screening as a condition of employment and continued employment

1257 that includes—Fer—thepurpeses—of Ethis sSubseetion—devel—4
1258 sereenings——shatt—inetude, but need not be limited to, employment

1259| history checks and statewide criminal correspondence checks

1260 through the Florida Department of Law Enforcement, and may
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1345 Section 31. Section 435.04, Florida Statutes, is amended
1346 to read:
1347 435.04 Level 2 screening standards.—
1348 (1) (&) All employees required by law to be screened
1349| pursuant to this section must in—pesitionsdesignated by Itaw—as
1350| peositiens—eftruost—or respensibitity shalt bereguired—+eo
1351 undergo security background investigations as a condition of
1352| employment and continued employment that includes—Fexr—the
1353| porposes—ofthis subseetieonr——seenrity bockgroundinvestigations
1354| shatt—Fnetude, but need not be limited to, fingerprinting for
1355| alt—purpeses—and statewide criminal history checks im—this
13%6| suobsecektion—sStatewideeriminat oand Fuovenite records—<checks
1357 through the Florida Department of Law Enforcement, and federal
1358 criminal records checks through the Federal Bureau of
1359| Investigation, and may include local criminal records checks
1360 through local law enforcement agencies.
1361 (b) Fingerprints submitted pursuant to this section on or
1362 after July 1, 2012, must be submitted by the employee or
1363| employer using a Federal Bureau of Investigation authorized
1364| electronic fingerprint submission format.
1365 (c) An agency may contract with one or more vendors to
1366| perform all or part of the electronic fingerprinting pursuant to
1367| this section. Such contracts must ensure that the owners and
1368| personnel of the vendor performing the electronic fingerprinting
1369 are qualified and will ensure the integrity and security of all
1370| personal information.
1371 (d) An agency may require, by rule adopted pursuant to ch.
1372 120, that fingerprints submitted pursuant to this section must
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1373| be submitted by the employee or employer using a Federal Bureau

1374 of Investigation authorized electronic fingerprint submission

1375 format on a date prior to July 1, 2012.

1376 (2) The security background investigations under this

1377 section must ensure that no persons subject to the provisions of
1378 this section have been found guilty of, regardless of

1379 adjudication, or entered a plea of nolo contendere or guilty to,
1380| any offense prohibited under any of the following provisions of
1381 the Florida Statutes or under any similar statute of another
1382| Jjurisdiction:

1383 (a) Section 393.135, relating to sexual misconduct with
1384| certain developmentally disabled clients and reporting of such
1385 sexual misconduct.

1386 (b) Section 394.4593, relating to sexual misconduct with
1387 certain mental health patients and reporting of such sexual

1388| misconduct.

1389 (c) Section 415.111, relating to adult abuse, neglect, or
1390 exploitation of aged persons or disabled adults.

1391 (d) Section 782.04, relating to murder.

1392 (e) Section 782.07, relating to manslaughter, aggravated
1393| manslaughter of an elderly person or disabled adult, or

1394 aggravated manslaughter of a child.

1395 (f) Section 782.071, relating to vehicular homicide.

1396 (g) Section 782.09, relating to killing of an unborn quick
1397 child by injury to the mother.

1398 (h) Chapter 784, relating to assault, battery, and

1399 culpable negligence, if the offense was a felony.

1400 (i) Section 784.011, relating to assault, if the victim
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of the offense was a minor.

(=) Camta1~rn 794 A2 roalata ey A oo +aod Soo e 1 4
\ L=/ [\ Y P By W i § !U_.[-\JL.J., J.CJ.(_A.L_J.J.J.\j Ry u.\j\j_l_u.vu.t_cu o od Ul Te
(j) Section 784.03, relating to battery, if the victim of

the offense was a minor.
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(k)4m)» Section 787.01, relating to kidnapping.

(1)4»> Section 787.02, relating to false imprisonment.

(m) Section 787.025, relating to luring or enticing a
child.

(n)+4ey Section 787.04(2), relating to taking, enticing, or

removing a child beyond the state limits with criminal intent
pending custody proceedings.

(o) ¥

beyond the state lines with criminal intent to avoid producing a

Section 787.04(3), relating to carrying a child
child at a custody hearing or delivering the child to the

designated person.

(p) +en-

Section 790.115(1), relating to exhibiting firearms
or weapons within 1,000 feet of a school.

(q)4xrr Section 790.115(2) (b),

relating to possessing an

electric weapon or device, destructive device, or other weapon

on school property.
(r)+s+
(s)4&)r Former s.

Section 794.011,
794.041,

relating to sexual battery.
relating to prohibited acts of
persons in familial or custodial authority.

(t) Section 794.05, relating to unlawful sexual activity

with certain minors.
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(u) Chapter 796, relating to prostitution.

(v) Section 798.02, relating to lewd and lascivious
behavior.

(w) Chapter 800, relating to lewdness and indecent
exposure.

(x) Section 806.01, relating to arson.

(y) Section 810.02, relating to burglary.

(z) Section 810.14, relating to voyeurism, if the offense

is a felony.

(aa) Section 810.145, relating to video voyeurism, if the

offense is a felony.

(bb)+4¥» Chapter 812, relating to theft, robbery, and
related crimes, if the offense is a felony.

(cc)+=r Section 817.563, relating to fraudulent sale of
controlled substances, only if the offense was a felony.

(dd)Haa) Section 825.102, relating to abuse, aggravated
abuse, or neglect of an elderly person or disabled adult.

(ee)Abb) Section 825.1025, relating to lewd or lascivious
offenses committed upon or in the presence of an elderly person
or disabled adult.

(ff)+4ee)r Section 825.103, relating to exploitation of an
elderly person or disabled adult, if the offense was a felony.

(gg)4deh)- Section 826.04, relating to incest.

(hh)+4ee) Section 827.03, relating to child abuse,
aggravated child abuse, or neglect of a child.

(ii)+4#FH) Section 827.04, relating to contributing to the
delinquency or dependency of a child.

(Jj)+4ee)> Former s. 827.05, relating to negligent treatment
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1457 of children.

1458 (kk)H4hh)» Section 827.071, relating to sexual performance
1459| by a child.

1460 (11)4+%) Section 843.01, relating to resisting arrest with
1461 violence.

1462 (mm) 4559 Section 843.025, relating to depriving a law
1463 enforcement, correctional, or correctional probation officer
1464| means of protection or communication.

1465 (nn)+kk)» Section 843.12, relating to aiding in an escape.
1466 (00)+4++)» Section 843.13, relating to aiding in the escape
1467| of juvenile inmates in correctional institutions.

1468 (pp) 4mm) Chapter 847, relating to obscene literature.

1469 (gg)+4mr)» Section 874.05(1l), relating to encouraging or
1470 recruiting another to join a criminal gang.

1471 (rr)+4ee) Chapter 893, relating to drug abuse prevention
1472 and control, only if the offense was a felony or if any other
1473| person involved in the offense was a minor.

1474 (ss)Hpp>r Section 916.1075, relating to sexual misconduct
1475| with certain forensic clients and reporting of such sexual
1476| misconduct.

1477 (tt)+ee Section 944.35(3), relating to inflicting cruel
1478 or inhuman treatment on an inmate resulting in great bodily
1479 harm.

1480 (uu) Section 944.40, relating to escape.

1481 (vv)+4¥¥)} Section 944.46, relating to harboring,
1482 concealing, or aiding an escaped prisoner.
1483 (ww)4ssy Section 944.47, relating to introduction of

1484 contraband into a correctional facility.
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S—working days—after starting to—works;s submit feo—the—-emplovyer a

1542
1543
1544
1545
1546
1547
1548
1549
1550
1551
1552
1553
1554
1555
1556
1557
1558
1559
1560
1561
1562
1563
1564
1565
1566
1567
1568

complete set of information necessary to conduct a screening
under this chapter seetion.

(b) For level 1 screening, the employer must submit the
information necessary for screening to the Florida Department of
Law Enforcement within 5 working days after receiving it. The
Florida Department of Law Enforcement will conduct a search of
its records and will respond to the employer or agency. The
employer will inform the employee whether screening has revealed
any disqualifying information.

(c) For level 2 screening, the employer or lieensing
agency must submit the information necessary for screening to
the Florida Department of Law Enforcement within 5 working days

after receiving it. The Florida Department of Law Enforcement

will perform a criminal history check of its econduet—a—secareh—of

+Hes—eriminat—and—TFuvenite records and will request that the

Federal Bureau of Investigation perform a national criminal

history check eenduwet—a—secareh of its records for each employee

for whom the request is made. The Florida Department of Law
Enforcement will respond to the employer or dieemsing agency,
and the employer or 1ieemsing agency will inform the employee
whether screening has revealed disqualifying information.

(d) The person whose background is being checked must
supply any missing criminal or other necessary information upon

request to the requesting employer or agency within 30 days

after—+the—-empltoyermakes—a 0of receiving the request for the

information e¥r—Pbesubiect—toavtomatiec disguatification
(2) Every employee must attest, subject to penalty of
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1569| perjury, to meeting the requirements for qualifying for

1570 employment pursuant to this chapter and agreeing to inform the

1571 employer immediately if arrested for any of the disqualifying
1572 offenses while employed by the employer. Baless—etherwise

1573
1574
1575

1576 (3) Each employer that is licensed or registered with an

1577| agency and is required by law to conduct level 2 background

1578 screening must submit to the agency sigran—affidavit annually

1579| or at the time of license renewal, under penalty of perjury, a

1580 signed affidavit attesting to compliance with the provisions of

1581 this chapter statingthot ottt covered emplovyees—have been

1582 sereened—orarenewly hired and areawattingtheresults—ef+the
1583| +recuired—sercening—ohecks.

1584 Section 33. Section 435.06, Florida Statutes, is amended
1585 to read:

1586 435.06 Exclusion from employment.—

1587 (1) When an employer or dieemnsing agency has reasonable

1588 cause to believe that grounds exist for the denial or
1589 termination of employment of any employee as a result of
1590| Dbackground screening, it shall notify the employee in writing,

1591 stating the specific record that whieh indicates noncompliance

1592 with the standards in this chapter seetiern. It shall be the
1593 responsibility of the affected employee to contest his or her
1594 disqualification or to request exemption from disqualification.
1595 The only basis for contesting the disqualification shall be
1596| proof of mistaken identity.
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1597 (2) (a) An employer may not hire, select, or otherwise

1598 allow an employee contact with any vulnerable person that would

1599| place the employee in a role that would require background

1600 screening until such time as the screening process is completed

1601 and demonstrates the absence of any grounds for the denial or

1602 termination of employment. If the screening process shows any

1603 grounds for the denial or termination of employment, the

1604 employer may not hire, select, or otherwise allow the employee

1605 contact with any vulnerable person that would place the employee

1606| in a role that would require background screening unless the

1607| employee is granted an exemption for the disqualification by the

1608 agency as provided under s. 435.07.

1609 (b) If at any time, an employer becomes aware that an

1610| employee has been arrested for a disqualifying offense, the

1611 employer must remove the employee from contact with any

1612 vulnerable person that would place the employee in a role that

1613| would require background screening until such time as the

1614 favorable disposition of the offense.

1615 (c) The employer must either terminate the employment of
1616 any of its personnel found to be in noncompliance with the

1617 minimum standards of this chapter fergeoodmoral character

1618 conrtained—in—this seetion or place the employee in a position
1619 for which background screening is not required unless the
1620| employee i1s granted an exemption from disqualification pursuant

1621| to s. 435.07.

1622 (3) Any employee persen—who—is—reguired—to—undergo
1623| employment—sereening—and who refuses to cooperate in such

1624 screening or refuses to timely submit the information necessary
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1625 to complete the screening, including fingerprints when required,
1626| must shaltt be disqualified for employment in such position or,
1627 if employed, must shalt be dismissed.

1628 Section 34. Section 435.07, Florida Statutes, i1s amended
1629 to read:

1630 435.07 Exemptions from disqualification.—Unless otherwise
1631| provided by law, the provisions of this section shall apply to

1632| exemptions from disqualification pursuant to this chapter.

1633 (1) The head of the appropriate di4eensing agency may grant

1634| to any employee otherwise disqualified from employment an
1635| exemption from disqualification for:

1636 (a) Felonies for which at least three years have elapsed

1637| since the applicant for the exemption has completed or been

1638 lawfully released from confinement, supervision, or sanction for

1639| the disqualifying felony committedmore—than 3—years—prier—+te

1640 + 1 Ao+ PN e, [ = R L,
T AT T e \A.-LL)\i\AL/L-L-LJ—_L\_/L/LL_,_LUJ.J.,

1641 (b) Misdemeanors prohibited under any of the Florida

1642 Statutes cited in this chapter or under similar statutes of

1643 other jurisdictions;

1644 (c) Offenses that were felonies when committed but are now

1645| misdemeanors; or

1646 (d) Findings of delinquencys+—er

1647 ter—Commissieons—eof aetsof deomestie vieolenceasdefinedin
1648 s—7H44-36.

1649

1650 For the purposes of this subsection, the term "felonies" means
1651| both felonies prohibited under any of the Florida Statutes cited
1652 in this chapter or under similar statutes of other
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1653 jurisdictions.

1654 (2) Persons employed, or applicants for employment, by

1655 treatment providers who treat adolescents 13 years of age and
1656 older who are disqualified from employment solely because of
1657 crimes under s. 817.563, s. 893.13, or s. 893.147 may be

1658 exempted from disqualification from employment pursuant to this

1659 chapter seetiern without application of the 3—year waiting period

1660 in paragraph (1) (a).

1661 (3) (&) In order for the head of an agency a—Ztieensing

1662| department to grant an exemption to any employee, the employee
1663| must demonstrate by clear and convincing evidence that the

1664| employee should not be disqualified from employment. Employees
1665 seeking an exemption have the burden of setting forth clear and
1666 convincing suffieient evidence of rehabilitation, including, but
1667| not limited to, the circumstances surrounding the criminal

1668 incident for which an exemption is sought, the time period that
1669| has elapsed since the incident, the nature of the harm caused to
1670 the victim, and the history of the employee since the incident,
1671 or any other evidence or circumstances indicating that the

1672| employee will not present a danger if employment or continued

1673| employment is allowed.

1674 (b) The agency may consider as part of its deliberations

1675| of the employee’s rehabilitation the fact that the employee has,

1676| subsequent to the conviction for the disqualifying offense for

1677 which the exemption is being sought, been arrested for, or

1678 convicted of, another crime, even if that crime is not a

1679| disqualifying offense.
1680 (c) The decision of the head of an agency }ieensing
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1681| department regarding an exemption may be contested through the
1682 hearing procedures set forth in chapter 120. The standard of

1683 review by the administrative law judge is whether the agency's

1084 intended action is an abuse of discretion.

1685 (4) (a) Disqualification from employment under this chapter

1686| subseetion—++) may not be removed from, nor may an exemption be

1687 granted to, any personnel who is found guilty of, regardless of
1688 adjudication, or who has entered a plea of nolo contendere or

1689| guilty to, any felony covered by s. 435.03 or s. 435.04 solely

1690| by reason of any pardon, executive clemency, or restoration of
1691 civil rights.

1692 (b) Disqualification from employment under this chapter may

1693 not be removed from, nor may an exemption be granted to, any

1694| person who has been designated as a sexual predator pursuant to

1695 s. 775.21.

1696 (5) Exemptions granted by one dieemsing agency shall be
1697 considered by subsequent +ieemsimg agencies, but are not binding
1698 on the subsequent l}ieensing agency.

1699 Section 35. Section 435.08, Florida Statutes, is amended
1700 to read:

1701 435.08 Payment for processing of fingerprints and state
1702 criminal records checks.—Either the employer or the employee is
1703| responsible for paying the costs of screening. Payment shall be
1704 submitted to the Florida Department of Law Enforcement with the

1705 request for screening. The appropriate agency is responsible

1706 for collecting and paying any fee related to fingerprints

1707 retained on its behalf to the Florida Department of Law

1708 Enforcement for costs resulting from the fingerprint information
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1709 retention services. The amount of the annual fee and procedures

1710 for the submission and retention of fingerprint information and

1711 for the dissemination of search results shall be established by

1712 rule of the Florida Department of Law Enforcement.

1713 Section 36. Subsection (9) of section 489.115, Florida
1714 Statutes, is amended to read:

1715 489.115 Certification and registration; endorsement;

1716| reciprocity; renewals; continuing education.—

1717 (9) An initial applicant shall submit, along with the

1718| application, a complete set of fingerprints in a form and manner
1719| required by the department. The fingerprints shall be submitted
1720 to the Department of Law Enforcement for state processing, and
1721 the Department of Law Enforcement shall forward them to the

1722 Federal Bureau of Investigation for the purpose of processing

1723| the fingerprint submission to determine if the applicant has a

1724 criminal history record eendueting o tevel 2 background—echeek
1725| pursgaprt—teo—s5+—435-04+ The department shall and the board may

1726 review the background results to determine if an applicant meets

1727 licensure requirements. The cost for the fingerprint processing
1728 shall be borne by the person subject to the background

1729 screening. These fees are to be collected by the authorized

1730 agencies or vendors. The authorized agencies or vendors are

1731 responsible for paying the processing costs to the Department of
1732 Law Enforcement.

1733 Section 37. Paragraphs (g) and (h) of subsection (2) of
1734 section 943.05, Florida Statutes, are amended, and subsection
1735 (4) is added to said section, to read:

1736 943.05 Criminal Justice Information Program; duties; crime
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1737 reports.—
1738 (2) The program shall:

1739 (g) Upon official written request from the agency

1740 executive director or secretary or from his or her designee, or

1741 from qualified entities participating in the volunteer and

1742 employee criminal history screening system under s. 943.0542, or

1743 as otherwise required As—auwtherized by law, retain fingerprints

1744 submitted by criminal and noncriminal justice agencies to the
1745| department for a criminal history background screening in a

1746| manner provided by rule and enter the fingerprints in the

1747 statewide automated fingerprint identification system authorized
1748| by paragraph (b). Such fingerprints shall thereafter be

1749 available for all purposes and uses authorized for arrest

1750| fingerprint submissions eards entered into the statewide

1751| automated fingerprint identification system pursuant to s.
1752 943.051.

1753 (h)1. For such agencies that officially request retention

1754 of fingerprints or for which retention is otherwise required As

1755| awtherized by law, search all arrest fingerprint submissions

1756| eards received under s. 943.051 against the fingerprints

1757 retained in the statewide automated fingerprint identification
1758 system under paragraph (g). Any arrest record that is identified
1759| with the retained fingerprints of a person subject to background
1760 screening as provided in paragraph (g) shall be reported to the
1761 appropriate agency.

1762 2. To Agenecies—may participate in this search process,

1763| agencies or qualified entities must notify each person

1764 fingerprinted that his or her fingerprints will be retained, pay
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1765| by—payment—of an annual fee to the department, and inform by
1766| 4nfeorming the department of any change in the affiliation,
1767 employment, or contractual status or place of affiliation,

1768 employment, or contracting of each person £he—persens whose

1769 fingerprints are retained under paragraph (g). The department
1770 shall adopt a rule setting the amount of the annual fee to be

1771 imposed upon each participating agency or qualified entity for

1772 performing these searches and establishing the procedures for
1773| the retention of fingerprints and the dissemination of search

1774 results. The fee may be borne by the agency, qualified entity,

1775| or person subject to fingerprint retention or as otherwise

1776| provided by law. Fees—maybewaitved—or—reduced by theexeceutive

1777 direector—for—good——eause—showns Consistent with the recognition

1778 of criminal justice agencies expressed in s. 943.053(3), these
1779| services will be provided to criminal justice agencies for
1780 criminal justice purposes free of charge.

1781 3. Agencies that participate in the fingerprint retention

1782 and search process may adopt rules pursuant to ch. 120 that

1783 require employers to keep the agency informed of any change in

1784 the affiliation, employment, or contractual status or place of

1785 affiliation, employment, or contracting of each person whose

1786 fingerprints are retained under paragraph (g).

1787 (4) Upon notification that a federal fingerprint retention

1788| program is in effect, and provided that the department is funded

1789 and equipped to participate in such a program, the department

1790 shall, when a state and national criminal history record check

1791 and retention of submitted prints are authorized or required by

1792 law, retain the fingerprints as provided in paragraphs (2) (qg)
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1793 and (h) and advise the Federal Bureau of Investigation to retain

1794 the fingerprints at the national level for searching against

1795 arrest fingerprint submissions received at the national level.

1796 Section 38. Subsections (6) and (11) of section 943.053,

1797 Florida Statutes, are amended to read:

1798 943.053 Dissemination of criminal justice information;
1799 fees.—
1800 (6) Notwithstanding any other provision of law, the

1801| department shall provide to the Florida Department of Revenue
1802| echitd—Support—Enfereement access to Florida criminal records
1803| which are not exempt from disclosure under chapter 119, and to
1804| such information as may be lawfully available from other states
1805| wvia the National Law Enforcement Telecommunications System, for
1806| the purpose of locating subjects who owe or potentially owe
1807 support, as defined in s. 409.2554, or to whom such obligation
1808 is owed pursuant to Title IV-D of the Social Security Act. Such
1809 information may be provided to child support enforcement

1810 authorities in other states for these specific purposes.

1811 (11) A criminal justice agency that is authorized under
1812 federal rules or law to conduct a criminal history background
1813 check on an agency employee who is not certified by the Criminal
1814 Justice Standards and Training Commission under s. 943.12 may
1815 submit to the department the fingerprints of the noncertified

1816| employee to obtain state and national criminal history

1817 information. Effeetive Janvary—+5+—2607+ The fingerprints
1818 submitted shall be retained and entered in the statewide
1819 automated fingerprint identification system authorized by s.
1820 943.05 and shall be available for all purposes and uses
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1825
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1834
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1839
1840
1841
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1843
1844
1845
1846
1847
1848
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authorized for arrest fingerprint submissions eards entered in

the statewide automated fingerprint identification system
pursuant to s. 943.051. The department shall search all arrest

fingerprint submissions ea¥rds received pursuant to s. 943.051

against the fingerprints retained in the statewide automated
fingerprint identification system pursuant to this section. In
addition to all purposes and uses authorized for arrest

fingerprint submissions eards for which submitted fingerprints

may be used, any arrest record that is identified with the
retained employee fingerprints must be reported to the
submitting employing agency.

Section 39. Section 985.644, Florida Statutes, 1s amended
to read:

985.644 Departmental contracting powers; personnel

standards and screening.—

(1) The department ef—JuveniteJustice—or—the Pepartment

with the Federal Government, other state departments and
agencies, county and municipal governments and agencies, public
and private agencies, and private individuals and corporations
in carrying out the purposes of, and the responsibilities

established in, this chapter.

o ER £ s
CC-\_O, =TT LS i B ey [ S € N NS S

moratr—eharaeter- FEach contract entered into by
the either department for services delivered on an appointment
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1849 or intermittent basis by a provider that does not have regular
1850 custodial responsibility for children and each contract with a
1851 school for before or aftercare services must ensure that the all
1852 owners, operators, and ak+ personnel who have direct contact

1853| with children are subject to level 2 background screening

1854| pursuant to ch. 435 ef—«geoodmeral<character.

1855 (b) A volunteer who assists the department or any program

1856| for children on an intermittent basis for less than 40 hours per

1857| month need not be screened if the volunteer is under direct and
1858 constant supervision by persons who meet the screening

1859| requirements.

1860 (1) Th Adoarartmaan+ £  Toaxzoar o] Tiriot 3 ~ A+ Noarar+tmaan+
\LJ/ [ B N N \A.\./t/(.A.J_ CITTCT T T O . LN U RV NI R R N i O COhoS T 1CTT (S waw 5 T J_/\_,t/(_A.J_ CITT T T O
1862 sereeningpursuant—teo——echapter 435+—using—the tevel 2 —standards
1863 P o S oy Nt Y S PN I TNy g v g VY oy PRI
[ wy O 1T CIT i S CITITT T VLL(JLPL_,\_,J_ [ S t/\_,J_s_}UJ.J.J.J.\_,_L i S t/J_UvJ_(_/LJ.LI.u [ . NP N A -

1864| er—youths—
1865 [~ T Doerart+m ni £ Tiaxzear o 1 Tir o+ 1 ~ v + 1 Doar v
\ , [ B N N J_/\_,t/(_/LJ_ CITTCT T T O . LN U7 R VA NI R R N S O ChS T8 A A T J—/\./t/(./LJ_

1867| disguatificationfromworking with children as providedin—s-+
1868| 435-0+=

1869 (2) TFhedepartmentmay—contract—with the Federal
1870
1871
1872

1873| purposes—and—the responsibilities—of+the delingueney servieces

1874| onpd—programs—of—the department~
1875 43> The department shall adopt a rule pursuant to chapter

1876 120 establishing a procedure to provide notice of policy changes
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1877 that affect contracted delinquency services and programs. A
1878| policy is defined as an operational requirement that applies to
1879 only the specified contracted delinquency service or program.

1880 The procedure shall include:

1881 (a) Public notice of policy development.
1882 (b) Opportunity for public comment on the proposed policy.
1883 (c) Assessment for fiscal impact upon the department and

1884| providers.

1885 (d) The department's response to comments received.
1886
1887
1888
1889
1890
1891
1892
1893

1894 (3)45Fr(a) All employees of the department and all personnel

1895| of contract providers for any program for children, including

1896 all owners, operators, employees, persons who have access to

1897 confidential juvenile records, and volunteers, must complete Feor

1898 any—person—empltoyed—Pbythe department;—or by o providerunder
1899 contract—withthe department; —3ndelingueney faeilitiesy

1900| services;—eor programs,—the department—shall —reguire:

1901 1. A level 2 employment screening pursuant to chapter 435
1902| prior to employment. The security background investigations

1903 conducted under this section must ensure that, in addition to

1904 the disqualifying offenses listed in s. 435.04, no persons
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1905 subject to the background screening provisions of this section

1906| have been found guilty of, regardless of adjudication, or

1907 entered a plea of nolo contendere or guilty to, any offense

1908| prohibited under any of the following provisions of the Florida

1909 Statutes or under any similar statute of another Jjurisdiction:

1910 a. Section 784.07, relating to assault or battery of law

1911 enforcement officers, firefighters, emergency medical care

1912| providers, public transit employees or agents, or other

1913| specified officers.

1914 b. Section 817.568, relating to criminal use of personal

1915 identification information.

1916 2. A federal criminal records check by the Federal Bureau
1917 of Investigation every 5 years following the date of the

1918| person's employment.

1919 (b) Except for law enforcement, correctional, and

1920 correctional probation officers, to whom s. 943.13(5) applies,
1921 the department shall electronically submit to the Department of
1922 Law Enforcement:

1923 1. Fingerprint information obtained during the employment

1924 screening required by subparagraph (a)l.

1925 2. Beginningeonbecember 31520605+ Fingerprint information
1926 for all persons employed by the department, or by a provider
1927 under contract with the department, in delinquency facilities,
1928 services, or programs if such fingerprint information has not
1929| previously been electronically submitted to the Department of
1930 Law Enforcement under this paragraph.
1931 (c) All fingerprint information electronically submitted
1932 to the Department of Law Enforcement under paragraph (b) shall
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1933| be retained by the Department of Law Enforcement and entered
1934 into the statewide automated fingerprint identification system
1935 authorized by s. 943.05(2) (b). Thereafter, such fingerprint

1936 information shall be available for all purposes and uses

1937 authorized for arrest fingerprint information entered into the
1938 statewide automated fingerprint identification system pursuant
1939 to s. 943.051 until the fingerprint information is removed

1940| pursuant to paragraph (e). The Department of Law Enforcement
1941 shall search all arrest fingerprint information received

1942| pursuant to s. 943.051 against the fingerprint information

1943| entered into the statewide automated fingerprint system pursuant
1944 to this subsection. Any arrest records identified as a result of
1945 the search shall be reported to the department in the manner and
1946 timeframe established by the Department of Law Enforcement by
1947 rule.

1948 (d) The department shall pay an annual fee to the

1949| Department of Law Enforcement for its costs resulting from the
1950 fingerprint information retention services required by this

1951 subsection. The amount of the annual fee and procedures for the
1952 submission and retention of fingerprint information and for the
1953 dissemination of search results shall be established by the

1954 Department of Law Enforcement by a rule that is applicable to
1955 the department individually pursuant to this subsection or that
1956 is applicable to the department and other employing agencies
1957 pursuant to rulemaking authority otherwise provided by law. The

1958 appropriate agency is responsible for collecting and paying any

1959 fee related to fingerprints retained on its behalf to the

1960 Florida Department of Law Enforcement for costs resulting from
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1961 the fingerprint information retention services. The amount of

1962 the annual fee and procedures for the submission and retention

1963 of fingerprint information and for the dissemination of search

1964 results shall be established by rule of the Florida Department

1965 of Law Enforcement.

1966 (e) The department shall notify the Department of Law
1967 Enforcement when a person whose fingerprint information is

1968 retained by the Department of Law Enforcement under this

1969 subsection is no longer employed by the department, or by a
1970| provider under contract with the department, in a delinquency
1971| facility, service, or program. This notice shall be provided by
1972 the department to the Department of Law Enforcement no later
1973 than 6 months after the date of the change in the person's

1974 employment status. Fingerprint information for persons

1975| identified by the department in the notice shall be removed from
1976 the statewide automated fingerprint system.

1977 (6) The department may grant exemptions from

1978 disqualification from working with children as provided in s.
1979 435.07.

1980 (7) The department may, pursuant to ch. 120, adopt rules

1981 that describe the procedure and requirements necessary to

1982 implement the employment screening and fingerprint retention

1983 services for all employees of the department and all personnel

1984 of contract providers for any program for children, including

1985 all owners, operators, employees, and volunteers including the

1986 collection of associated fees.

1987 Section 40. The changes made by this act are intended to

1988| be prospective in nature. It is not intended that persons be
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rescreened who are employed or licensed on the effective date of

this act until such time they are otherwise required to be

rescreened pursuant to law, at which time they would must meet

the requirements for screening as set forth in this act.

Section 41. This act shall take effect July 1, 2010.
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